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1. Introduction  

This general guide is intended to be used as an introduction for directors, creditors and other stakeholders 
involved in a distressed construction business. This guide is not intended to be substitute for professional 
advice. Newpoint Advisory Pty Ltd shall not under any circumstances whatsoever be under any liability to any 
party for whatever any party may or may not do in reliance on this guide.  

 
2. Informal and Formal Restructure  

The following table summarises the main advantages and disadvantages of each type of appointment: 

Type Advantages Disadvantages 

Informal 
(Safe 
Harbour – 
see below) 

 Facilitates open negotiation without 
the legal implications of a formal 
insolvency  

 Minimises adverse publicity 
 Less costly than a formal 

appointment 

 More difficult to negotiate compromise 
for a large number of creditors 

 No formal control over management 
and/or directors. Creditors may be 
reticent to extend credit 

 Historical contractual obligations 
continue  

 No moratorium on claims (i.e. creditors 
can seek enforcement of their debts) 

Formal  Control of the company passes to an 
independent third party (licensed 
insolvency practitioner) 

 Moratorium on claims, including legal 
proceedings (Voluntary 
Administration only), except with the 
leave of the Court 
 
 

 More costly  
 Impact on goodwill of the contractor 
 Personal liability issues for appointee  

 Safe Harbour  

Safe Harbour is a powerful informal restructure tool that allows Directors time to continue to trade whilst they 
restructure the Contractor without external administration and the threat of Insolvent Trading. In order to be 
protected by the Safe Harbour provisions the Director must: 

 

 Get the books, records and key liabilities of the company in order including tax reporting being up to 
date and having fully paid any due and payable employee entitlements, including superannuation;  

 Receive professional advice from an appropriately qualified advisor; and 

 Document how you will restructure the Contractor and why it will likely lead to a better outcome than 
external administration. 
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3. Types of Formal Insolvency Appointments 

The form of insolvency appointment will be driven by multiple factors, including:  

 Ongoing viability of the business 

 The relationship with creditors (financiers, subcontractors, employees) 

 Potential tax issues (GST, PAYG) 

 Employee entitlements 

The following table details the different types of formal insolvency appointments: 

Type Appointor Description Outcome 

Voluntary 
Administration 
(VA)  

 Directors 
(S436A) 

 Liquidator 
(S436B) 

 Secured 
creditor (i.e. 
Bank) (S436C) 

 Facilitates commercial outcomes that 
generally benefit all stakeholders through 
a Deed of Company Arrangement 
(DOCA) 

 Moratorium period on all creditor claims 
(incl. legal proceedings) “breathing 
space” to facilitate business 
continuation, and future of the contractor 

 Administrator has control of business 

 DOCA 
 Liquidation 
 Return of the 

company to its 
directors (rarely) 

DOCA  Following a VA 
(approved by 
vote of 
creditors) 

 Each DOCA has its own specific terms 
 Transitioning from VA to DOCA avoids 

the stigma of liquidation and creditors 
generally receive a better return 

 A compromise made with creditors that 
is tailored to the specific circumstances 

 Depends on 
specific terms of 
DOCA 

Receivership  Secured 
Creditor (i.e. 
Bank / 
Financier) 

 To realise the secured assets for the 
benefit of the secured creditor 

 Powers are set out in the appointment 
documents 

 Duty of care when selling property to 
obtain “market value” 

 Assets secured by 
charge are realised 

 Any surplus of 
realisation to 
Company 

Liquidation  Creditor 
 Shareholder  
 Director 
 Provisional 

Liquidator  
 ASIC 
 Prescribed 

agency 
(various) 

 
 
 

 Has the power to carry on business so 
far as is necessary for the beneficial 
disposal 

 Unless the Liquidator can secure funding 
or generate cash flow from the business 
they’re unlikely to continue to trade 

 Extensive investigation powers 

 Company wound 
up 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#administrator
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#control
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#liquidator
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#asic
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1363.html#prescribed
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#agency
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#carry_on
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4. Issues to consider for an insolvency appointment 

Issue Comments 

Impact of Appointment 
on Contracts 

 Administrator will evaluate any contracts on foot to determine whether the 
contracts are profitable to complete and the risks in continuing the contracts. 

Unions  Unions may be a substantial stakeholder in construction, representing 
subcontractors. Must engage with unions early to address the payment of 
ongoing wages in continuing to trade and the payment of subcontractor 
members. 

Bank Guarantees and 
Insurance Bonds 

 Holders of guarantees or bonds will have the right to present the guarantee or 
bond to meet the costs of completing outstanding works. 

 The return of guarantees will improve the position of creditors generally, and the 
VA will take all steps necessary to ensure their return when possible. 

Set-Off  Entities that trade with the contractor may be both a debtor and a creditor and 
may attempt to set-off their debts to the contractor against amounts owed.  

Environmental Issues  Contamination issues at contractor’s sites potentially impact the insolvency 
practitioner’s personal liability. 

Operational Health and 
Safety (OHS) 

 Need to ensure OHS issues are adequately dealt with. 
 Discuss insurance requirements with insurer and seek independent OHS 

assessment. 
 
 

5. Consideration for Directors 

The following Corporations Act 2001 (Cth) (Act) extract details the main duties and responsibilities of 
directors: 

 

 

Act with Care 
and Diligence 
(S180) 

Comment 

 

Directors must exercise their powers and discharge their duties with the 
degree of care and diligence that a reasonable person would exercise if they 
were a director of a company in the company’s circumstances; and occupied 
the office held by, and had the same responsibilities within the company as, 
the director. 

Business judgment rule: A director who makes a business judgment is taken 
to meet the due care requirements in respect of the judgment if they:  

 Make the judgment in good faith for a proper purpose; and  
 Do not have a material personal interest in the subject matter of the 

judgment; and 
 Inform themselves about the subject matter of the judgment to the 

extent they reasonably believe to be appropriate; and  
 Rationally believe that the judgment is in the best interests of the 

corporation.  

Impact of 

Breaches 

Civil 
Penalties 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html#person
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#corporation
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#corporation
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s180.html#business_judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s180.html#business_judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#have
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html#person
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601waa.html#interest
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#judgment
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601waa.html#interest
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#corporation
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Act in Good 
Faith (S181) 

Directors must exercise their powers and discharge their duties in good faith 
in the best interests of the company and for a proper purpose.  

Civil 
Penalties 

 

 Potential Breaches of Director’s duties and responsibilities  

Breach Description 

Insolvent Trading  Occurs when a contractor incurs a debt at a time when there are reasonable 
grounds to suspect that it will be unable to pay the debt as and when it falls due. 

 Directors may be held personally liable for such debts incurred. 
 Must consider at what point the director knew or ought to have suspected 

insolvency. 
 S588H of the Act lists the defences available to a director for an insolvent trading 

claim. 
Unreasonable 
Director-Related 
Transaction 

 Can be a payment, conveyance, transfer or disposition of property, issue of 
securities, or incurring of an obligation, disposition or issue by the contractor. 

 To a Director or close associate of the Director or for their benefit. 
 A reasonable person in the contractor’s circumstances would not have entered into 

the transaction having regard to the benefit or detriment to the contractor. 
Transactions for the 
purpose of 
defeating creditors 

 Involves the removal or concealment of assets of the contractor for the purpose of 
preventing the Liquidator from realising their value are voidable transactions and 
are recoverable by a Liquidator.   

 Director Penalty Notices 

The ATO can issue a director penalty notices (“DPN”) to the Directors making them personally liable for: 

 

Type Description Response Start Date 

21-day DPN 21 days to take action before 
becoming personally liable for 
outstanding PAYG tax and/ or 
superannuation 

Directors should either: 

 Pay the debt 

 Place the contractor into VA or 
Liquidation 

 Enter into a payment 
arrangement 

  

In effect 

Immediate 
DPN 

Personally liable for outstanding PAYG 
tax and/or superannuation  

Must repay the debt or enter into 
bankruptcy 

In effect 

21-day DPN 
amendment 

Include outstanding GST, Wine 
Equalisation Tax and Luxury Car Tax 

 Same as 21-day DPN 1 April 2020 

 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#director
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601waa.html#interest
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Under the Treasury Laws Amendment (Combatting Illegal Phoenixing) Bill 2019 commencing on 1 April 2020 
a Director can also become liable for outstanding tax if it remains unpaid 30 days after their appointment. 
This is an additional thing that Directors’ should be wary about when they take on a new appointment.  

 

6. Unsecured Creditors of Contractors and Preference Payments  

Description Occurs when the contractor and a creditor are parties to a transaction, where 
the creditor receives more than it would receive in the Liquidation 

Indicators Round payments, creditor demands threatening legal action and creditors 
requesting cash on delivery or threatening to stop supply 

Required Proof  The contractor was insolvent at the time the payments were made 
 The recipient had reasonable grounds to suspect that the contractor was 

insolvent at that time or would become insolvent as a result of the payment 
Impact The creditor may have to repay the payments received to the Liquidator  

 

7. About Newpoint Advisory 

Newpoint Advisory’s specialists have worked through some of the most complex property and construction 
workouts and can efficiently evaluate the issues, identify solutions to mitigate risk and negotiate with third 
parties in a restructure. 
 
If you would like further information about this article or would like to learn more about how Newpoint 
Advisory can assist, please contact us at: 

 

Costa Nicodemou Natalie Grenfell 

0413 301 266 0438 070 330 

costa@newpointadvisory.com  natalie@newpointadvisory.com  

  

mailto:costa@newpointadvisory.com
mailto:natalie@newpointadvisory.com
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